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Court of Final Appeal

COURT OF FINAL APPEAL

The Court of Final Appeal was established on 1 July
1997 pursuant to Article 19 of the Basic Law which
provides that the Hong Kong Special Administrative
Region be vested with independent judicial power,

including that of final adjudication.

The Court of Final Appeal is the highest appellate
court within the Hong Kong Special Administrative
Region. It hears appeals on civil and criminal matters
from the High Court. It may confirm, reverse or vary
the decision of the lower courts. The powers of the
Court are set out in section 17 of the Hong Kong Court
of Final Appeal Ordinance (Cap. 484). The procedures
of the Court are set out in the Hong Kong Court of
Final Appeal Rules (Cap. 484A).

The Court of Final Appeal is headed by the Chief
Justice and comprises three Permanent Judges, a
panel of Non-Permanent Hong Kong Judges and Non-
Permanent Judges from other common law
jurisdictions. As at 30 September 2005, there are eight
Non-Permanent Hong Kong Judges and nine Non-
Permanent Judges from other common law

jurisdictions in the panel.
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The Chief Justice attends the 22nd Congress on the Law
of the World in Beijing

REEEHE JURISDICTION IN CIVIL MATTERS

BEEESE D TRERE LF An appeal shall lie to the Court of Final Appeal:
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as of right, from any final judgment of the Court
of Appeal in any civil cause or matter, where the
matter in dispute is of the value of $1,000,000 or

more;

at the discretion of the Court of Appeal or the
Court of Final Appeal, from any other judgment
of the Court of Appeal in any civil cause or matter,
if the question involved in the appeal is one
which, by reason of its great general or public
importance, or otherwise, ought to be submitted
to the Court of Final Appeal for decision; and

at the discretion of the Court of Final Appeal,

from:

i. adetermination of the Court of First Instance
under section 37(1) of the Chief Executive
Election Ordinance; or
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The Chief Justice meets with the
delegation led by Mr Johannes
Koskinen, Minister of Justice of Finland
(second left)
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ii. ajudgment or order of the Court of First
Instance in an application for judicial review
under section 21K of the High Court
Ordinance; or any other proceedings under

that Ordinance,

which put in issue whether the candidate
declared under section 28 of the Chief
Executive Election Ordinance as elected at an
election can lawfully assume the office of the
Chief Executive.

Leapfrog Appeals

Since 2 December 2002, with the introduction of a
leapfrog procedure, civil appeals may, in certain cases,
go directly to the Court of Final Appeal from the Court
of First Instance, bypassing the intermediate Court of

Appeal.

The leapfrog procedure is an exceptional one. The
Court of Final Appeal has to grant leave, and the Court
of First Instance has to certify
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The Chief Justice meets with the delegation led by

Mr Kairat Mami, Chairman of the Supreme Court of the
Republic of Kazakhstan (fourth left)
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The Chief Justice and Mr Wan E-xiang,
Vice President of the Supreme People’s
Court, PRC
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The Chief Justice meets with Professor Virginia
Bonoan-Dandan, Chairperson (centre), and Ms
Maria Virginia Bras Gomes, Member (left), of
the United Nations Committee on Economic,
Social and Culture Rights

e thatthe relevant conditions are fulfilled in relation
to a decision of the judge in those proceedings;
such conditions are fulfilled if, among others, a
point of law of great general or public importance
is involved in that decision; it relates wholly or
mainly to the construction of statute or the Basic
Law, and the judge is bound by a decision of the
Court of Appeal or the Court of Final Appeal in

previous proceedings;

e that a sufficient case for an appeal to the Court
of Final Appeal has been made out to justify an

application for leave to bring such an appeal; and

e that all the parties to the proceedings consent

to the grant of a certificate.

The leapfrog procedure was engaged in three civil
cases up to 30 September 2005. Judgments for two
of them were given by the Court of Final Appeal in
January 2004 and July 2005 respectively. The third
case was heard in December 2005.

17



18

HEBZGEEFEEERNLIE (F) BHBAFEZLRMNER
Henry Fryberg (&) RELTBEMBEFREERHESERETEEER
FEWMLE (£) 2F

The Hon Mr Justice Chan, Permanent Judge of the Court of
Final Appeal (centre), meets with the Hon Mr Justice Henry
Fryberg, Justice of the Supreme Court of Queensland
(right) and Mr Simon Lee, Commissioner of Queensland
Government Trade and Investment Office, Hong Kong and
South China (left), Australia
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JURISDICTION IN CRIMINAL
MATTERS

An appeal shall, at the discretion of the Court of Final
Appeal, lie to the Court of Final Appeal in any criminal

cause or matter from:

e any final decision of the Court of Appeal;

* any final decision of the Court of First Instance
(not being a verdict or finding of a jury) from which

no appeal lies to the Court of Appeal.
LEAVE TO APPEAL

The Appeal Committee hears and determines
applications for leave to appeal. It consists of the Chief
Justice and two Permanent Judges, or three
Permanent Judges nominated by the Chief Justice.
The Chief Justice shall nominate a Non-Permanent
Hong Kong Judge to sit in place of a Permanent Judge
where a sufficient number of Permanent Judges is not
available for any cause. The decision of the Appeal

Committee is final and not itself subject to appeal.

Pursuant to Rule 7 of the Hong Kong Court of Final
Appeal Rules, where the Registrar considers that an
application discloses no reasonable grounds for leave
to appeal, a summons will be issued to the applicant,
calling upon him to show cause before the Appeal
Committee why the application should not be
dismissed. The Appeal Committee may, after
considering the matter, order that the application be
dismissed or give such other directions as the justice

of the case may require.
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Court of Final Appeal

HEARING OF APPEALS

In hearing and determining an appeal, the Court will
consist of five Judges, and the Court may, as required,
invite a Non-Permanent Hong Kong Judge or a Non-
Permanent Judge from another common law

jurisdiction to sit on the Court.

The Chief Justice is the President of the Court. Where
he is not available to hear an appeal for any cause, he
shall designate a Permanent Judge to sit in his place
and be the President.

COURT OF FINAL APPEAL REGISTRY

The Court of Final Appeal Registry is responsible for
receiving and maintaining documents filed with the
Court of Final Appeal. With an increasing number of
unrepresented litigants approaching the Court, the
Registry staff has to devote more efforts in explaining

to them the necessary court procedures to follow.

With the establishment of a computerised case
management network with the Court of Appeal and
the Court of First Instance, the listing of cases,
checking of progress and case management

capabilities of the Registry has been much enhanced.

CASELOAD AND WAITING TIME

The overall caseload in the Court of Final Appeal
increased significantly except for substantive criminal
appeals. Applications for leave to appeal in both
criminal and civil matters are expected to increase by
about 55% in 2005 as compared to those in 2004. The
caseload for civil appeals is also projected to grow by
50%. The average waiting time exceeds the target
marginally. This is due to several factors including the
upsurge in caseload and accommodating counsel’s
diaries in fixing dates where appropriate. The Judiciary
will make every effort to improve the court waiting

times.
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Table 1 CASELOAD OF THE COURT OF FINAL APPEAL
2004
RMBE No. of Cases
EETEY BT BART S SRRETSR
Brought forward = Filed Disposed of Inactive  In progress
from previous years
TRREERAIRR HH LR AT i il 14 65 68(22) 0 1
Applications for leave to appeal from Criminal
the High Court Ex 8 2% 25(13) 0 9
Civil
&t TOTAL 22 91 93 0 20
TRRESERARMIZ R L5 il 1 19 11 0 9
Substantive appeals from the High Court Criminal
E% 11 18 19 0 10
Civil
&t TOTAL 12 37 30 0 19
FEEF @ 0 2 2 0 0
Miscellaneous proceedings
2005 (B E9A30Hup to 30 Sept)
F#HEE No. of Cases
EETEY BR AR by SRNETTR
Brought forward  Filed Disposed of  Inactive  In progress
from previous years
FREEEFAIATIRH N S rTe g e 11 77 59(31) 0 29
Applications for leave to appeal from Criminal
the High Court [ 9 29 30(16) 0 8
Civil
&t ToTAL 20 106 89 0 37
FREEEFANATTIREN L5 e 9 8 11 0 6
Substantive appeals from the High Court Criminal
K% 10 20 10 0 20
Civil
At ToTAL 19 28 21 0 26
HIEER @ 0 0 0 0 0
Miscellaneous proceedings
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Cases brought forward from previous years refer to cases in progress and inactive cases
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Cases disposed of refer to applications for leave to appeal/appeals allowed, dismissed, withdrawn, abandoned or
discontinued

The figures in brackets indicate the number of cases dismissed under Rule 7 of the Court of Final Appeal Rules, Cap. 484A
FREAFRLEZE A RIE B B — AR HEE Rt —ER - WIRER (BREASTUEEE) TEMES

Inactive cases refer to those having no action (including filing of document or hearing) for one year from the date of last
filing of document
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New case type from 2003 onwards
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Table 2 WAITING TIME FOR CASES IN THE COURT OF FINAL APPEAL
BRI (B)
Waiting Time (days)
Hiz 2004 2005 2006
Target (#EZE9H30H L) (F&&t)

(as at 30 Sept) (Plan)

LEGTAIRE | mRRENERHATIRAA
Applications From notice of hearing to hearing
for leave to
appeal from - HIERG 45 44 61 45
the High Court Criminal cases
- RERf 35 45 47 35
Civil cases
L5 B ER A BRI A
Substantive From notice of hearing to hearing
appeals from
the High Court |+ FIZEZRA 100 82 47 100
Criminal cases
- RERM 120 86 124 120
Civil cases




