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Justices of Appeal and Judges of the Court of First Instance at the Legal Year Opening 2001

JUDICIAL INDEPENDENCE

The independence of the Judiciary is of
fundamental importance in the Hong Kong
legal system. Judicial independence is a core
element in the concept of the separation of
powers. That is, the separation of powers as
between the executive authorities, the
legislature and the judiciary and involving
checks and balances as between them. The
courts’ role is to act as a safeguard to ensure
that executive and legislative action comply

with the Basic Law and the law.

An independent Judiciary must be and must
be perceived by the public to be independent.
Everyone is equal before the law. Judges
resolve disputes as between citizens and as
between citizen and government in an

impartial manner.

In recent times, the courts’ role in adjudicating
disputes between citizen and government in
an impartial manner has become increasingly
important in all common law systems. With
the growing sophistication of modern society,
the government has to play a greater role in
regulating various activities in the public
interest, ranging from law and order to

financial securities and food and hygiene.

The principle of judicial independence also
involves the independence of each judge to
adjudicate according to law without
interference. A judge is bound on matters of
law by decisions of the higher courts and his
decisions are subject to appeal. But he has
the independence to decide each case on his

own without interference.

JEBRAVEA B R
Judges and Judicial Officers at the important event
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SAFEGUARDS FOR JUDICIAL
INDEPENDENCE

Appointment of Judges

Article 88 of the Basic Law provides that
Judges of the courts of the Hong Kong
Special Administrative Region shall be
appointed by the Chief Executive on the
recommendation of an independent
commission. This is the Judicial Officers

Recommendation Commission.

The Commission as prescribed by the Judicial
Officers Recommendation Commission
Ordinance (Cap. 92) consists of nine members
who, apart from the ex officio members, are

appointed by the Chief Executive:

¢ three Judges (including the Chief Justice

as the ex-officio chairman);

e three lawyers (including the Secretary for
Justice as the ex-officio member, a
barrister and a solicitor who are appointed
in consultation with the governing

councils of the professional bodies); and

e three persons not connected with the

practice of law.

A resolution of the Commission is not
effective if there are more than two votes not

in favour.
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Judicial Oath

The Judges and Judicial Officers are required
under the law to take the following judicial

oath on their appointment :

The Judicial Oath

| swear that, in the Office of a Judge of the Judiciary of
the Hong Kong Special Administrative Region of
the People’s Republic of China, | will uphold the Basic Law of
the Hong Kong Speical Administrative Region of
the People’s Republic of China, bear allegiance to
the Hong Kong Special Administrative Region of
the People’s Republic of China, serve the
Hong Kong Speical Administrative Region conscientiously,
dutifully, in full accordance with the law, honestly and
with integrity, safeguard the law and administer justice
without fear or favour, self-interest or deceit.

= 7/73/?* JRASEREX B RS FEFERLE
Judges of the Court of First Instance proceed to take
their seats at the Ceremonial Opening
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Security of tenure and undertaking

The tenure of office of Judges is protected
both by the Basic Law and by legislation.
Upon their appointment, the District Court
Judges and above have to give an undertaking
to the Chief Executive that after they have
completed their service, they will not practise
as a barrister or solicitor in Hong Kong. Such
severing of any possible ties with private
practice prevents any conflict of interests and
any perception of such conflict and enhances
the independence of Judges and the

perception of such independence.

Removal of judges

Article 89 of the Basic Law provides that a
judge may only be removed from office for
inability to discharge his or her duties, or for
misbehaviour, by the Chief Executive on the
recommendation of a tribunal appointed by
the Chief Justice and consisting of not fewer
than three local Judges. As for the removal
of the Chief Justice, the Basic Law provides
that he may only be removed from office for
inability to discharge his or her duties, or for
misbehaviour, by a tribunal appointed by the
Chief Executive and consisting of not fewer

than five local judges.

Immunity from legal action

Article 85 of the Basic Law provides that
members of the Judiciary shall be immune
from legal action in the performance of their

judicial functions.
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ADMINISTRATION OF JUSTICE

The fundamental importance of an
independent Judiciary for the maintenance of
the rule of law is beyond question. The
challenge for the Judiciary is to perform its
role in a manner which commands the respect

and confidence of society.

The Judiciary has a vital constitutional role to
ensure that the Executive and the Legislature
act within the Basic Law and the law, that
there is no abuse of power and that the
fundamental rights and freedoms of citizens
are safeguarded. In this area, the challenge
for the courts is to uphold the Basic Law and
the law and maintain the enduring values of
a civil society. These values are recognised in
various international covenants and are
enshrined in the Basic Law. Our Judges act
fearlessly, irrespective of popular acclaim

or criticism.

The Judiciary has to maintain and continue
to improve the court system so that it meets
the rising expectations of society. Court time
is a public resource and is limited. Our Judges
have to ensure that this public resource is

fairly and efficiently allocated and used.

There must be a fair and efficient system for
the resolution of disputes. Such a system
would have to tackle and tackle successfully
the inter-related problems of cost and delay.
The Chief Justice established a Working
Party to review and reform the Civil Justice
System (see Chapter 1), as part of our overall
efforts to face exciting challenges in the

administration of justice in the 21st century.

RE LT B A EFEE
The Hon Chief Justice, Mr Andrew Li
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THE COURT LEADERS

The Chief Justice

The Hong Kong Court of Final Appeal
Ordinance provides that the Chief Justice shall
be the head of the Judiciary and shall be
charged with the administration of the
Judiciary and such other functions as may be
lawfully conferred to him. The Chief Justice
presides at hearings in the Court of

Final Appeal.

The Honourable Mr Justice Andrew Li was
appointed as the first Chief Justice of the
Hong Kong Special Administrative Region on
July 1, 1997. Before his appointment, Chief
Justice Li practised at the Hong Kong Bar.

101
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Judges and Judicial Officers at the Ceremonial Opening of Legal Year 2001
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Chief Justice Li was born in Hong Kong in
1948. He holds the degrees of Master of Arts
and Master of Laws from Cambridge
University. He was called to the English Bar
in 1970 and the Hong Kong Bar in 1973. In

1988, he was appointed Queen’s Counsel.

Chief Justice Li has a long record of public
service. He was a member of the Executive
Council and had served on many boards and
committees including as Chairman of the
University and Polytechnic Grants Committee
and the Land Development Corporation, as
Vice-Chairman of the Council of the HK
University of Science and Technology, and as
member of the Judicial Service Commission,
the Law Reform Commission and the
Securities Commission. He is a trustee of the
Friends of Tsinghua University Law School
Charitable Trust and Guest Professor of

that University.

Chief Justice Li's awards include Honorary
Degrees awarded by the HK University of
Science & Technology (1993); the Baptist
University (1994); the Open University of
Hong Kong (1997); the University of Hong
Kong (2001) and the Griffith University
(2001). He was made an Honorary Bencher
of the Middle Temple in 1997 and an
Honorary Fellow of Fitzwilliam College
Cambridge in 1999.
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The Hon Mr Justice Leong, the Chief Judge of
the High Court
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The Chief Judge of the High Court

The Chief Judge of the High Court is the court
leader of the High Court. The Honourable
Mr Justice Leong was appointed as the Chief

Judge of the High Court on January 1, 2001.

Mr Justice Leong was born in Hong Kong in
1936. He was called to the Bar, Middle
Temple in 1965. Before he joined the Hong
Kong Judiciary as a Magistrate in 1973, he
served in the then Legal Department of the
Hong Kong Government. Mr Justice Leong
was appointed as District Judge in 1982, as
Judge of the High Court (now the Court of
First Instance) in 1991 and as Justice of Appeal
of the High Court in 1997 before he became
the Chief Judge of the High Court this year.

Mr Justice Leong has a long record of public
and community service. In the past, he served
as the Chairman of the Administrative
Appeals Board and the Municipal Services
Appeal Board, and as member of the Advisory
Committee on Post-Retirement Employment.
At present, he is the Chairman of the Long-
Term Prison Sentences Review Board, the
Hong Kong Society for the Rehabilitation of
Offenders and the China Congregational
Church, Hong Kong.
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H H Judge Fung, the Chief Judge of the District Court

The Chief District Judge

The Chief District Judge is the court leader of
the District Court. His Honour Judge Fung
was appointed as the Chief District Judge on
May 16, 2001.

Judge Fung was born in Hong Kong in 1960.
He was educated in Wah Yan College, Hong
Kong and Barker College, Australia. He holds
the LLB degree from the University of New
South Wales and the PCLL degree from the
University of Hong Kong. He was admitted
as Barrister, New South Wales in 1985, and
called to the Hong Kong Bar in 1986. He is
also an Associate of the Australian Society of
Practising Accountants and the Chartered
Institute of Arbitrators, UK. Judge Fung was
in private practice before he joined the Hong
Kong Judiciary as a Magistrate in 1993. He
was appointed District Judge in 1998 before
he became Chief District Judge this year.

Judge Fung is also the Vice-Chairman of the
Hong Kong Children’s Choir, Member of the
Board of the Advocacy Institute of Hong Kong
and a Visiting International Alumni Fellow of

the University of New South Wales.

B ETHRIEE
Mr Patrick Li, the Chief Magistrate
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The Chief Magistrate

The Chief Magistrate is the court leader of
the Magistrates’ Courts and the Small Claims
Tribunal, Labour Tribunal, Obscene Articles
Tribunal and the Coroner’s Court. Mr Patrick
Li was appointed as the Chief Magistrate on
October 3, 2000.

Mr Patrick Li was born in 1955 in Hong Kong.
He holds both the LLB and PCLL degrees from
the University of Hong Kong. He was called

to the Hong Kong Bar in 1987.

Mr Li worked in the then Legal Department
of the Hong Kong Government before
he joined the Judiciary in 1993. He was
appointed as Principal Magistrate in 1999
and as Chief Magistrate in 2000.
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OUR JUDGES

We have a team of competent, experienced
and committed Judges and Judicial Officers.
As at September 30, 2001, there were
157 Judges and Judicial Officers. The majority
are in the age range of 40-59. About 80%

are male.
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The Chief Justice hosts a farewell dinner for the Hon Mr Justice Wong,
Justice of Appeal (second left), who retires in September
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APPOINTMENTS IN 2001

In 2001, 22 judicial appointments were made
by the Chief Executive in accordance with the
recommendations of the Judicial Officers

Recommendation Commission.

Swearing-in of Judges at the High Court and
above is administered before the Chief
Executive. In 2001, the following Judges
were sworn in: the Rt Hon Sir Thomas
Eichelbaum (former Chief Justice of New
Zealand) and the Hon Sir Gerard Brennan
(former Justice of Australia) as Non-
permanent Judge of Court of Final Appeal;
the Hon Mr Justice Arthur Leong as the Chief
Judge of the High Court; the Hon Mr Justice
Peter Cheung as Justice of Appeal of the
Court of Appeal of the High Court; the Hon
Madam Justice Susan Kwan as Judge of the
Court of First Instance of the High Court; and
the Hon Mr Justice Geoffrey Ma as Judge of
the Court of First Instance of the High Court.

RETIREMENTS IN 2001

After many years of dedicated and
distinguished service, five Judges and
Judicial Officers retired from the Judiciary.
Among them are the Hon Mr Justice Wong,
GBS; the Hon Mr Justice Keith, Justice of
Appeal of the Court of Appeal of the
High Court and the late His Honour Judge
Richard Neville Hawkes, BBS.
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